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"Effective sales reps are the lifeblood of this market." 

U.S. DistrictJudge R. Brooks Jackson was describing how medical implants manufacturers deploy sales 

reps with not only the character traits to develop relationships with surgeons, but also the medical 

knowledge necessary to help the surgeons use their products in the operating room. 

While the judge's words may prove equally descriptive of the role most effective sales reps play, few 

reps facing termination are offered $13.8 million deals from their principals. 

And equally few are forced to engage in such volatile litigation, "characterized by vigorous advocacy, to 

say the least," featuring discovery disputes of such "volume and antagonistic nature," that a court must 

appoint a "special master to assist in managing the discovery process." 

The start of the relationship 

Howmedica Osteonics Corp. is the implants manufacturer that hired independent rep ORP Surgical, 

LLP. The parties entered into two exclusive sales rep agreements: one for joints products used in joint 

replacement surgeries ("joint contract") and one for trauma products used in emergency surgeries 

("trauma contract"). The contracts permitted either party to terminate with certain post-termination 

restrictions. Specifically, ORP could not sell competitive products for one year after a termination, but 

Howmedica was required to pay monthly "restriction payments" during this time equal to commissions 

LEGALLY SPEAKING 

'Scorched earth' tactics burn both the manufacturer 
and its legal counsel 










